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LIPEZ, Circuit Judge. This consolidated appeal of two

crimnal cases, Appeal Nos. 01-2386 and 01-2397, requires us to
evaluate the validity of certain conditions of supervised rel ease
and the procedures wused to inpose those conditions. Thi s
evaluation, in turn, requires us to consider the anmount of
di scretion a sentencing court may del egate to probation officers
and whether a condition that is included in a witten sentencing
order but not announced at the sentencing hearing violates a
defendant's constitutional rights.
I.

I n Appeal No. 01-2386, the defendant, Rafael Mel éndez-
Sant ana (" Mel éndez"), and three other individuals net an undercover
DEA agent and a police informant on August 21, 2000, in a shopping
mal | parking | ot to purchase twenty-five kil ograns of cocaine. The
parties had previously negotiated a sales price of $12,000 per
kilogramfor a total of $300,000. Ml éndez agreed to finance this
pur chase. Wen Mel éndez opened the trunk of his car and showed t he
purported sellers a portion of the noney, DEA agents arrested him
and his associates. They found a Beretta 9mm pistol in his
possessi on.

In Appeal No. 01-2397, Meléndez committed the crines
approximately three nonths prior to his arrest on the charges
i nvol ved i n Appeal No. 01-2386. The details regarding this earlier

conduct as reported in the parties' stipulated statenent of facts
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are sparse. |t appears that Ml éndez dropped an individual off at
t he airport who was carrying $36,000 in a bag. A search of the van
that Mel éndez was driving produced approximtely a kil ogram of
cocai ne, approximately five hundred (500) grams of heroin and
several weapons. The stipulated statement of facts did not
i ndi cate why Mel éndez was not arrested at the airport on that day.

On Septenber 21, 2000, a federal grand jury in Puerto
Rico indicted Mel éndez on four counts for the August 21 conduct.
The indictnment included one count of possession with intent to
distribute nore than five kilograns of cocaine, possession of a
firearmin furtherance of a drug trafficking offense, possessi on of
a firearmby a convicted felon, and aiding and abetting. Ml éndez
pled guilty to the drug possession and possession of a firearmin
furtherance of a drug trafficking offense counts on January 23,
2001. On August 21, 2001, the district court sentenced himto a
termof twenty-four nonths on the first charge and sixty nonths on
the second. The terns were to be served consecutively. He was
al so sentenced to three years of supervised rel ease.

At the end of that sentencing hearing, Ml éndez's
attorney advised the court that an information had been filed
agai nst Mel éndez in Appeal No. 01-2397, the case involving the
earlier crimnal conduct at the airport. In that case, the
governnment accused hi mof possession with intent to distribute one

ki | ogramof cocai ne and approxi mately five hundred grans of heroin.



Mel éndez waived his right to indictnent and the preparation of a
Pre- Sent ence Report (PSR) and pled guilty. I n exchange for his
pl ea, the parties agreed that he woul d be hel d accountabl e for nore
than four hundred grans but less than five hundred grams of
cocai ne. He was sentenced during the sane hearing to a term of
thirty-seven nonths of inprisonnent, to be served consecutively to
the sentence in Appeal No. 01-2386. He was also sentenced to a
supervi sed rel ease termof four years.

Mel éndez filed a tinely appeal from his sentences,
rai sing a series of challenges to the length of his sentence and to
the ternms of his supervised rel ease. After a careful reviewof the
record, we affirmpart of his sentences, vacate other portions and
remand for re-sentencing by the district court.

II.

W begi n our anal ysis with some background i nformati on on
the supervised rel ease system Congress abolished the existing
parol e systemin the Sentenci ng ReformAct of 1984, § 212(a)(2), 98
Stat. 1999 (codified at 18 U . S.C. § 3583 (2000)), and replaced it
with a new system of "supervised release.” The two systens are
simlar in that both allow former innmates to reenter society under
official control. However, under supervised release, courts,
rat her than the Parol e Comm ssion, are responsible for setting and

enforcing the conditions of rel ease.



The United States Sentencing Gui delines generally require
courts to inpose a term of supervised release to follow every
fel ony--or when otherw se required by statute--and they give the
courts the option to do so in all other cases. U S. S.G § 5D1.1
These terns nornally |ast one to five years. |1d. 8§ 5D1.2(a).

The Guidelines |ist a series of conditions of supervised
rel ease that fall into three categories: 1) mandatory conditions
that courts nust include in every sentencing order; 2) standard
conditions that are recommended but not required; and 3) speci al
conditions that are not required but can be inposed under certain
circunstances. U S. S.G 8§ 5D1.3. The seven mandatory conditions
i ncl ude basic correctional provisions such as "the defendant shal
not commt another federal, state or local offense," id. §
5D1.3(a)(1), and "the defendant shall not unlawfully possess a
controll ed substance,” id. 8§ 5D1.3(a)(2). The fifteen standard
conditions generally relate to the defendant's responsibilities

toward his probation officer. See, e.qg., id. 8 5D1.3(c)(3) ("[T]he

def endant shall answer truthfully all inquiries by the probation
officer and follow the instructions of the probation officer.").
They al so include rehabilitative requirenments, such as a condition
mandati ng that the defendant keep a job. 1d. 8§ 5D1.3(c)(5).

In addition to the nmandatory and standard conditions,
there are twelve "special" conditions listed in Sections 5D1. 3(d)

and 5D1. 3(e) of the Guidelines. Section 5D1.3(d) consists of seven



special conditions that are recomrended in situations in which
certain predicate facts are present. For exanple, one provision
bars defendants who have been convicted of felonies or used
danger ous weapons in the course of their crimes from possessing a
firearm or other dangerous weapon. Id. 8§ 5D1.3(d)(1). O her
provi sions nandate that the defendants participate in drug and
nmental health treatnment prograns when the court finds that such
treatment is necessary. Id. 8 5D1.3(d). Section 5D1.3(e) lists

additional special conditions that "my be appropriate on a

case- by-case basis." These special conditions include a curfew,
home detention and community service requirenents. ld. 8§
5D1. 3(e). !

If a released inmate violates the terns of supervised
rel ease, the court nmmy inpose serious punishnents, up to and
including requiring the violator to serve his release term in
prison. 18 U.S.C. § 3583(e)(3). Under certain circunstances, such

as where the defendant possesses illegal drugs or refuses to conply

1'n addition to the listed conditions, courts can al so i npose
conditions "to the extent that such conditions (1) are reasonably
related to (A) the nature and circunstances of the offense and the
hi story and characteristics of the defendant; (B) the need for the
sentence i nposed to afford adequate deterrence to crim nal conduct;
(C© the need to protect the public from further crinmes of the
defendant; and (D) the need to provide the defendant w th needed
educational or vocational training, mnedical care, or other
correctional treatnment in the nobst effective manner; and (2)
involve no greater deprivation of Iliberty than is reasonably
necessary for the purposes set forth above and are consistent with
any pertinent policy statenents issued by the Sentencing
Commission.” U S.S.G § 5D1.3(b).
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Wi th drug testing requirenents, the court nust revoke his term of
supervi sed release and reinprison him 18 U S.C. 8 3583(g). W
turn now to Mel éndez's specific clains.
A. Four Year Supervised Release Term

Mel éndez cl ai ns--and the governnent agrees--that the
district <court erroneously departed from the United States
Sentencing Quidelines when it sentenced him to a four-year
supervi sed rel ease termin Appeal No. 01-2397, the case involving
the information and the earlier crimnal conduct. W concur.?

Before a court may inpose a sentence exceeding the
Quidelines, it "nust give prior notice to the defendant of its
intention to inpose a term of such an extended duration and nust
state on the record the aggravating circunstances that justify the

upward departure.” United States v. Matos 328 F.3d 34, 44 (1st

Cir. 2003); see also Burns v. United States, 501 U S. 129, 138-39

(1991). The governnment charged Mel éndez in an information with

2Mel éndez did not object to this departure at sentencing. In
United States v. Cortes-Cd audio, 312 F.3d 17, 24 (1st Cr. 2002),
we held that while we generally reviewfor plain error when a party
fails to object at sentencing, we apply abuse of discretion review
"if the defendant coul d not reasonably have anticipated the issue
woul d arise until after the court ruled.” Since Cortes-C audio
coul d not reasonably have anticipated that the court woul d depart
from the guidelines, we reviewed that sentence for abuse of
discretion. 1d. The sane reasoning applies here. |In practica
ternms, however, the distinction between the two standards of revi ew
Is irrelevant to the outcone of this case since we woul d reach the
sane result under plain error review See, e.g., United States v.
Mangone, 105 F. 3d 29, 36 (1st G r. 1997) (finding plain error when
t he sentencing court departed upward wi t hout giving prior notice).
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possession with intent to distribute one kil ogram of cocai ne and
500 grans of heroin in Appeal No. 01-2397. Mel éndez wai ved
indictnment, trial, and the preparati on of a Pre-sentence Report and
agreed to plead guilty. Under the ternms of that plea agreenent,
however, the parties stipulated that he would plead guilty to
possession with the intent to distribute at |east four hundred but
| ess than five hundred grans of cocai ne.

The original offense for which Ml éndez was charged in
the information carried a nmandatory four-year term of supervised
rel ease, see 21 U.S.C. 8 841(b)(1)(B), but the offense to which he
actually pled guilty only carried a statutory mandatory term of
three years of supervised release. 21 U S.C. 8 841(b)(1)(C. The
sentencing court erroneously inposed the supervised release term
that acconpanied the original charge.? Since the resulting
sentence exceeded the Guidelines for the offense for which he
actually was found guilty, see U S.S.G 8§ 5D1.2(a), and since the
court failed to provi de advance notice of this departure, we vacate
t he four-year supervised rel ease provision in Appeal No. 01-2397

W also vacate the portion of the judgnent that states that

3Qur view that this was nmerely an oversight is supported by
the thirty-seven nonth termof inprisonnment that the court ordered.
The offense |l evel with which the sentencing judge started matches
the Guidelines level for a crime involving four hundred but |ess
than five hundred grans of cocaine but it is below the nmandatory
m ni rumsentence for crinmes involving five hundred grans or nore of
cocaine. See 21 U.S.C. 8 841(b)(1)(B) (setting a nandatory m ni mum
prison sentence of five years for crines involving five hundred
grans but less than five kilograns of cocaine).
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Mel éndez pled guilty to possession with intent to distribute one
kil ogram of cocaine and five hundred grans of heroin. As noted,
Mel éndez actually pled guilty to possession with intent to
distribute four hundred but Iless than five hundred grans of
cocai ne, and the judgnent should be corrected to reflect this
fact.*
B. Consecutive Sentences

Mel éndez clainms that the district court erroneously
ordered himto serve the sentences in Appeal Nos. 01-2386 and 01-
2397 consecutively. In his view, the convictions should be
considered nultiple counts of the sane case for sentencing
pur poses. He contends that the offenses all involved simlar
conduct, that these offenses occurred only three nonths apart, that
he was not arrested until after he had taken the actions underlying
the charges in both cases, and that both cases were di sposed of on
the sane day in the sane proceeding. On this basis, he argues that
his sentences should run concurrently. See U.S.S.G § 5HGL 2

United States v. Quifiones, 26 F.3d 213, 217 (1st Cr. 1994)

“The sentencing court allowed the defendant to waive the
preparation of a separate PSR for this hearing. A report had been
prepared in the proceedings giving rise to Appeal No. 01-2386, and
defense <counsel claimed that a new PSR was unnecessary.
Neverthel ess, the GQuidelines clearly state in a policy statenent
that "[t] he def endant may not wai ve preparation of the presentence
report," U S. S.G 8 6A1.1. The errors here illustrate the wi sdom
of that requirenent. Wth a PSR in hand, the court would have
recogni zed that the circunstances of the plea did not permt a
four-year supervised release term and would have entered a
judgnent that accurately reflected the terns of this plea.
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(holding that a court mmy inpose consecutive sentences for
mul ti pl e-count cases only after foll owi ng the accepted protocol for
gui del i ne departures).

The government asserts that Mel éndez has waived this
claimby failing to present it first to the district court. It
al so contends that, in any event, there was no plain error. As it
notes, the court sinply followed the parties' reconmendation in
their plea agreenent by inposing a consecutive sentence in the
second case after first securing Mel éndez's confirmation that he
had agreed to the consecutive sentence.?®

Al t hough Mel éndez acknowl edges that he agreed to the
consecutive sentence, he contends that the plea agreenent also
stated that he woul d be sentenced i n accordance with the Sentenci ng
Gui del i nes and that the sentencing recommendati on was in conflict
with the Guidelines. Wthout case | aw or other support, he argues
that we should resolve the conflict in favor of the Cuidelines.

On these facts, we agree that Ml éndez has waived his
claim W also agree that there was no plain error. The record
shows t hat Mel éndez entered into his plea agreenment voluntarily and
knowi ngly, realizing full well that he would receive the

consecutive sentence that he did. In effect, Mel éndez is asking us

*The agreenent stated explicitly that "the appropriate
di sposition" of the case was a thirty-seven nonth term of
i mprisonment "to be served consecutively with the sentence i nposed
i n [ Appeal No. 01-2386]." (enphasis in original).
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to relieve himof his obligations under the plea agreenent, even
t hough the governnment has lived up to its commtnents. W decline
to do so.
C. Conditions of Supervised Release

Mel éndez clains that the district court's inposition of
condi tions of supervised release included a nunber of procedural
and substantive errors. Specifically, he clains that the court
violated his Sixth Arendnent right to be present at his sentencing
by including a special drug treatnent condition in the witten
sentencing orders wthout announcing that condition at the
sentenci ng heari ngs. He also clains that the drug treatnent
provision constituted an inpermssible delegation of judicial
authority since it allowed a probation officer to determ ne whet her
he had to undergo treatnment. He clains that a provision requiring
him to undergo drug testing also constituted an inpernissible
del egation since it allowed the probation officer to decide how
many drug tests he had to undergo. Finally, he clains that the
court abused its discretion by requiring himto provide financi al
records to the probation officer, and again violated his Sixth
Amendnent rights by not inposing that financial records condition
at one of his hearings. W wll review each claimin turn.
1. The Drug Treatment Condition

Mel éndez clains that the sentencing court inperm ssibly

del egated its sentencing authority by allow ng a probation officer
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to decide whether he mght have to attend drug treatnent. The
condition states that if Mel éndez tests positive for drugs, "at the
di scretion of the probation officer, [he shall] participate in a
substance abuse treatnent program arranged and approved by the
probation officer until duly discharged by authorized program
personnel with the approval of the probation officer.”™ He also
clainms that since that condition was only included in the witten
orders setting forth the ternms of supervised rel ease but was never
inposed as a condition at his sentencing hearing, the court
violated his Sixth Anmendnent right to be present at sentencing.
a. The Right to be Present at the Sentencing Hearing

Def endants have a right, guaranteed by the United States
Constitution and the Federal Rules of Crimnal Procedure, to be
present during sentencing. See Fed. R Crim P. 43(a) ("[T]he
def endant nust be present at . . . sentencing."). The Suprene
Court has stated that the constitutional aspect of this right is
"rooted to a large extent in the Confrontation Cl ause of the Sixth
Anmendnent, " but that it al so derives fromthe Fifth Anendnent's Due

Process Clause. United States v. Gagnhon, 470 U.S. 522, 526 (1985).

Al t hough a defendant does not have a right to be present at every
m nor stage in a trial, due process concerns are inplicated

[ W] henever [the defendant's] presence has a

relation, reasonably substantial, to the
fulness of his opportunity to defend agai nst
the charge. . . . [T]he presence of a

defendant is a condition of due process to the
extent that a fair and just hearing would be
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thwarted by his absence, and to that extent
only.

Id. (quoting Snyder v. Mssachusetts, 291 U S. 97, 105-06, 108

(1934)). Since the defendant's absence froma sentencing hearing
could threaten his ability to obtain a fair and just hearing on the
i nportant issues of puni shnment and rehabilitation addressed at such
a hearing, the Court's due process concerns in Gagnon are rel evant

to the sentencing stage of atrial. See Thonpson v. United States,

495 F.2d 1304, 1306 (1st Cir. 1974) ("[T]he alleged failure of
petitioner to be present at his own sentencing is an error which

affects seriously the fairness, integrity and public
reputation of judicial proceedings.").

As a consequence of the defendant's right to be present
at the sentencing hearing, we have previously stated, in dicta,
that ""[where . . . [a] district court's oral expression of its
sentencing rationale varies materially fromits subsequent witten

expression of that rationale, appellate courts have tended to honor

the forner at the expense of the latter.'™ United States v. Cali,

87 F.3d 571, 579 (1st GCr. 1996) (quoting dictumin United States

v. Miniz, 49 F.3d 36, 42 n.5 (1st Cir. 1995)). Nearly all of the
other circuits have reached sim | ar concl usions, although there has
been sone variation in the exact phrasing of this doctrine. See,

e.g., United States v. DeMartino, 112 F.3d 75, 78 (2d Cr. 1997)

("[I]f there is a variance between the oral pronouncenent of

sentence and the witten judgnment of conviction, the oral sentence
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generally controls."); United States v. Faulks, 201 F.3d 208, 211

(3d Cr. 2000) ("A long line of cases provides that when the two
sentences are in conflict, the oral pronouncenent prevails over the

witten judgnent."); United States v. Mourse, 344 F.2d 27, 29 n. 1

(4th Cr. 1965) ("To the extent of any conflict between [a] witten
order and [an] oral sentence, the latter is controlling."); United
States v. Mrtinez, 250 F.3d 941, 942 (5th Gr. 2001) ("[When
there is a conflict between a witten sentence and an oral

pronouncenent, the oral pronouncenent controls."); United States v.

Becker, 36 F.3d 708, 710 (7th Cr. 1994)("If an inconsistency
exi sts between an oral and the |l ater witten sentence, the sentence

pronounced fromthe bench controls."”); United States v. dass, 720

F.2d 21, 22 n.2 (8th Cr. 1983) ("Were an oral sentence and the

witten judgment conflict, the oral sentence controls."); United

States v. Hicks 997 F.2d 594, 597 (9th Cr. 1993) ("'In cases
where there is a direct conflict between an unanbi guous oral
pronouncenent of sentence and the witten judgnment and conm t nent,
this [c]Jourt has uniformy held that the oral pronouncenent, as

correctly reported, nust control.'") (quoting United States v.

Munoz- Del a Rosa, 495 F.2d 253, 256 (9th Cir. 1974)); United States

v. Marquez, 337 F.3d 1203, 1207 n.1 (10th Gr. 2003) ("[A]n oral
pronouncenent of sentence from the bench controls over other
witten language . . . ."). Accordingly, we conclude that where

the conditions of supervised rel ease announced at the sentencing

-14-



hearing conflict in a material way wth the conditions of
supervised release in the witten sentencing order, the oral
conditions control.

The failure of the sentencing court to announce the drug
treatment condition at the sentencing hearing created a materi al
conflict between the witten and oral sentencing orders. The court
i nposed a potentially significant new burden on the Defendant--
permtting a probation officer to order himto attend a residenti al
treatment programif he failed a drug test--w thout giving himthe
opportunity to object to the condition at the sentencing hearing.
This procedure violated Meléndez's right to be present at
sentencing. W nust vacate the drug treatnent condition on this
basi s al one.

b. Delegation

There is another defect in the drug treatnent condition
that we nust discuss to avoid future problens. That defect
i nvol ves the amount of discretion that the court delegated to the
probation officer to deci de whet her Mel éndez nust participate in a
drug treatnment program

Article I'l'l of the Constitution vests responsibility for
resol ving cases and controversies with the courts. As Justice
Kennedy observed during his tenure on the Ninth GCrcuit, this
responsibility requires "both the appearance and the reality of

control by Article I'll judges over the interpretation, decl aration,
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and application of federal law' to maintain "the essential,

constitutional role of the judiciary."” Pacermaker D agnostic dinic

of Anerica, Inc. v. Instronedix, Inc., 725 F.2d 537, 544 (9th G r

1984) (Kennedy, J.). The judiciary's "essential role" can be
eroded just as easily through inprovident delegation as through
interference by another branch, id.; therefore, separation of
powers forbids <courts from delegating their Article I1I
responsi bilities. However, "'[t]hat general ©principle does
not . . . prohibit courts from using nonjudicial officers to
support judicial functions, as long as that judicial officer

retains and exercises ultinate responsibility."" United States v.

Allen, 312 F. 3d 512, 515-16 (1st Cir. 2002) (quoting United States

v. Johnson, 48 F.3d 806, 809 (4th G r. 1995)).

In All en, we upheld the sentencing court's inposition of
a condition of supervised release that required the defendant to
participate in a nental health treatnment program "as directed by
the probation officer.” Alen, 312 F.3d at 515. We determ ned
that the court itself retained ultinate sentencing authority by
requiring the defendant to undergo treatnment and that it had nerely
del egated "adm nistrative details" to the probation officer. 1d.

at 516. In reaching this holding, we contrasted the facts in Allen

wth those in United States v. Kent, 209 F.3d 1073 (8th Cr. 2000),
in which the court struck down a condition that allowed the

probation officer to make the ultimte decision regardi ng whet her

-16-



t he def endant woul d have to undergo treatnent. Stated sinply, the
probation officer in Allen was not decidi ng whet her the defendant
had to attend counseling but how many sessions he had to attend.

See also United States v. Peterson, 248 F.3d 79, 84-85 (2d Cr.

2001) (concluding that del egation would be perm ssible regarding
schedul i ng and sel ection of nental health therapy sessions).

The sentencing court's delegation to the probation
officer of the treatment decision in this case contravenes our
ruling in Alen. The drug treatnment condition states that if
Mel éndez fails a drug test, he nust participate in a treatnent
program "at the discretion of the probation officer.” Rather than
sinply vesting the probation officer with the responsibility for
managi ng the admnistrative details of drug treatnent, the court
granted the probation officer the authority to decide whether
Mel éndez woul d have to undergo treatnent after testing positive for
drugs.® That treatnent decision nust be made by the court, either

at the tinme of sentencing,” or later in response to a notion by the

®We consider the determnation of the type of program the
defendant nust enroll in and when he may be discharged to be
adm nistrative details that may be delegated to the probation
of ficer.

The United States Sentencing Comm ssion treats the i nposition
of drug treatnment as a special condition of supervised release to
be i nposed by the court. See U S.S.G § 5D1.3(d)(4) ("If the court
has reason to believe that the defendant is an abuser of narcotics,
other <controlled substances or alcohol--[it may include] a
condition requiring the defendant to participate in a program
approved by the United States Probation Ofice for substance abuse

).
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probation officer, citing the positive drug test during the period
of supervised release and seeking a change in the conditions of
supervi sed rel ease.?®
2. The Drug Testing Requirement

Mel éndez clains that the district court inpermssibly
del egated its authority to a probation officer when it allowed the
officer to decide how many drug tests he would be required to
undergo. Since he failed to object to this aspect of his sentence
bel ow, we review for plain error. Allen, 312 F.3d at 514.°
a. The Terms of the Order

The oral and witten orders in these appeals conflict
regarding the amount of discretion the court delegated to the
probation officer. The written sentencing orders in both cases
stated: "The defendant shall refrain from any unlawful use of a

control |l ed substance and shall submt to one drug test within 15

8Rul e 32.1 of the Federal Rules of Criminal Procedure outlines
the steps that a probation officer nust take to nobve for the
nodi fication of a defendant's terns of supervised rel ease fol |l ow ng
a suspected violation. In pertinent part, the rule grants the
defendant the right to a hearing before a mmgistrate judge to
determne if there is probable cause to believe that he violated
the ternms of supervised release, Fed. R Cim P. 32.1(a) & (b), as
well as the right to a hearing before a court to determ ne whet her
his ternms of supervised rel ease should be nodified. Fed. R Crim
P. 32.1(c).

°The governnent and the defendant both franed the issue on
appeal as whether the district court inpermssibly del egated the
deternmination as to the timng and nunmber of drug tests. Neither
party, however, addressed the timng issue. Accordingly, we
address only the i ssue of whet her the court inperm ssibly del egated
the determ nation of the nunmber of drug tests.
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days of rel ease on supervised rel ease and at | east two (2) periodic
drug tests thereafter, when so requested by the U S. Probation
Oficer." The oral orders did not include the provision requiring
"at least two (2) periodic drug tests therafter.” The oral order
in Appeal No. 01-2386 stated: "The defendant shall refrain from
any unl awful use of controlled substances and shall submt to drug
testing within 15 days of release on supervised release and
thereafter whenever so required by the probation officer.” The
oral order in 01-2397 was virtually identical. Therefore, pursuant
to the witten orders, the probation officer had to require at
| east two additional drug tests after the initial drug test within
fifteen days of release; however, under the oral orders, the
probation officer could forego any additional drug tests after the
initial test. Although there is a conflict between the oral and
witten orders as to the nunmber of drug tests required, we do not
have to decide if this is a material conflict requiring a ruling
that the oral order controls. See supra SectionlIl.C. 1l.a. That is
so because both the oral and witten orders suffer fromthe same
del egation infirmty.
b. Delegation

Both a statute and the United States Sentencing
Qui delines require the sentencing court to order that the defendant
"refrain fromany unl awful use of a controll ed substance and subm t

to a drug test within 15 days of rel ease on supervised rel ease and
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at least 2 periodic drug tests thereafter (as determ ned by the

court) for use of a controlled substance.” 18 U S.C. 8§ 3583(d)
(2000); U.S.S.G § 5D1.3(a)(4) (enphasis added).!® The court may
only waive this requirement "if the defendant's presentence report
or other reliable sentencing information indicates a |ow risk of
future substance abuse by the defendant.” 18 U . S.C. 8§ 3563(a)(5);
US S.G §5D1.3(a)(4). Ml éndez clains that the inclusion of the
words "as determined by the court” neans that the court, not the
probation officer, nust deci de how many tests a defendant shoul d be
forced to undergo.

As noted, both the statute and the Cuidelines state that
following the initial "drug test wthin 15 days of rel ease," there
must be "at least 2 periodic drug tests thereafter (as determ ned
by the court) for use of a controlled substance.” 18 U S.C 8§
3583(d) (2000); U.S.S.G §85D1.3(a)(4). |If there is any anbiguity
inthis text, it does not relate to the responsibility of the court
to make the determnation referenced in the statute. That
responsibility could not be nore explicit. But what is the
determi nation that the court nust make? The determ nation assi gned
to the court could either be the tinme frame for the two periodic

drug tests nmandated by the statute, or the nunmber of additiona

The @uideline provision refers to release on "probation"
instead of on "supervised release"; however, the provision is
| ocated in Section 5D1.3, which explicitly governs "Conditions of
Supervi sed Rel ease. ™
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drug tests to be required beyond the initial drug test wthin 15
days of release and the two periodic tests required by the statute.

As a matter of |anguage, the phrase "at |east"” establishes a
m nimumand inplies that a maxi numrenains to be determned. As a
matt er of common sense, we do not think that Congress would require
courts to becone involved in the scheduling of drug tests.
However, Congress could reasonably assign to courts the
responsi bility for deciding the maxi mnum nunber of drug tests to be

performed beyond the m nimum of three mandated by Congress. See

United States v. Bonanno, 146 F.3d 502, 511 (7th Gr. 1998)

(holding that "18 U S.C. 8§ 3583(d) requires that the court
determ ne the nunber of drug tests to which the defendants nust
submt") (enphasis in original). Indeed, there is symmetry in the
Congr essi onal approach because both the statute and the Gui del i nes
give the court the authority to waive the testing requirenent
conpl etely upon a finding of "a lowrisk of future substance abuse
by the defendant." 18 U.S.C. 8§ 3563(a)(5); U S. S.G § 5D1.3(a)(4).
To respond to concerns about a high risk of future substance abuse,
the court can al so establish the nmaxi rumnunber of drug tests to be
per f or med.

This responsibility does not nean that the court has to
speci fy the exact nunber of tests to be perforned. Consistent with
the statutory | anguage, it may specify a range, all ow ng probation

officers to exercise discretion on the nunber of drug tests to be
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performed within that range. See United States v. Guy, 174 F. 3d

859, 862 (7th Cir. 1999) (concluding that a condition requiring the
defendant to submit to "'random drug tests as ordered by the
Probation O fice, not to exceed 104 tests per year'" did not
constitute plain error). The court nmay not, however, vest the
probation officer with the discretion to order an unlimted nunber
of drug tests.

The governnent, arguing that this plain text reading of
the statute and Cuidelines should not control, requested that we
uphold the condition by followng the reasoning of the court in

United States v. Smith, 45 F. Supp. 2d 914 (MD. Ala. 1999). The

Smth Court evaluated a drug testing condition simlar to the one
in this case and rejected the defendant's del egation claim

The Smth Court rested its holding on three argunents:
1) the Violent Crine Control and Law Enforcenent Act of 1994 (the
"1994 Act"), Pub. L. 103-322, which set forth the "(as determ ned
by the court)" | anguage in Section 3583(d), only used that | anguage
to describe the mninum of three tests that a court nust inpose
pursuant to the plain |anguage of 8§ 3583(d), and to give courts
di scretion to reduce the m ni mum nunber of drug tests below three
wi thout requiring courts to set the maxi num nunber of tests; 2)
probation officers had the discretion to order drug tests prior to
t he passage of the 1994 Act and nothing in that act manifested

Congress's intention to wthdraw that discretion; and 3) limting
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the probation officers' discretion could limt the nunber of tests
that a probationer is required to undergo and underm ne the
efficiency of the supervised rel ease system

W frankly find Smith's readi ng of the statutory | anguage
difficult to follow. The phrase "as determ ned by the court" is
unnecessary to achi eve Congress's evident intent in Section 3583(d)
to require courts, in the ordinary case, to require a m ni num of
three drug tests. Renpve the | anguage "as determ ned by the court”
fromSection 3583(d) and the requirenent that there be a m ni num of
three drug tests is still there. If courts, in the exceptiona
case, want to disregard the requirenent of Section 3583(d) that
three drug tests be perfornmed, and to order fewer or no tests, they
al ready have that authority pursuant to 18 U S.C. § 3563(a)(5).
Again, the "as determ ned by the court” | anguage in Section 3583(d)
IS unnecessary to achi eve the purpose attributed toit by the Smth
Court. If this |language is unnecessary to inpose the requirenent
of three drug tests as the normor to give courts the discretionto
reduce or elimnate that mnimum in exceptional cases, the "as
determ ned by the court"” |anguage can only nean that the court is
required to determ ne the maxi mum nunber of drug tests to be

performed beyond the three that are required. O herwi se, the

UThat provision states that the nandatory drug testing
condition "may be aneliorated or suspended by the court for any
i ndi vi dual defendant if the defendant's presentence report or other
reliable sentencing information indicates a low risk of future
subst ance abuse by the defendant . . . ." 18 U S.C. 8§ 3563(a)(5).
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| anguage is superfluous. See, e.q., Allende v. Shultz, 845 F. 2d

1111, 12117 (1st Gr. 1988) ("'It is the duty of the court to give
effect, if possible, to every clause and word of a statute,
avoiding, if it may be, any construction which inplies that the
| egi slature was ignorant of the neaning of the |anguage it

enpl oyed."") (quoting Mntclair v. Ransdell, 107 U S. (17 Qto)

147, 152 (1883)).

The Snmith Court says that the "as deternmined by the
court" language gives the court discretion to alter the naxi num
nunber of drug tests but does not require it to do so, |eaving
intact the authority of probation officers to determ ne the maxi num
nunber of drug tests to be performed. This reading sinply ignores
the plain | anguage of Section 3583(d), which gives the courts the
responsi bility to determ ne t he maxi numnunber of drug tests beyond
three that would be required. Courts <cannot fulfill this
Congressional | y-assigned responsibility by assigning it to
probation officers. To the extent that the Smth Court nakes a
fair policy point that it is inpractical to expect courts to decide
years before a defendant is rel eased "exactly how nany drug tests
woul d be required after the defendant's release from prison,’
Smith, 45 F. Supp. 2d. at 918, the authority of courts to set a
range of drug tests to be perfornmed pursuant to the statutory

| anguage neets this practical concern.
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While it is true that, prior to the passage of the 1994
act, probation officers had discretionto order tests i ndependently
of any directive fromthe court, see Smth, 45 F. Supp. 2d at 917
(noting that "probation of ficers had broad di scretion to adm ni ster
drug tests, w thout specific authorization from the sentencing
court"), we conclude that Congress's refusal to include probation
officers in the section of the 1994 Act that becanme 18 U S.C. 8§
3583(d) manifests its intent to alter the existing practice.
Congress explicitly referred to "the chief probation officer in
each district" in another section of the 1994 Act and conferred
upon those officers the responsibility of establishing a drug
testing program See Section 20414 (codified at 18 U S C 8§
3608) .2 Congress clearly understood the rol e of probation officers
in providing for and administering drug prograns, yet Congress
i ncluded no reference to probation officers in the drug testing

| anguage of 18 U.S.C. 3583(d); instead, it referred only to courts

2That provi sion states:

The Director of the Adm nistrative Ofice of the United
States Courts, in consultation with the Attorney CGeneral
and the Secretary of Health and Human Services, shall,
subject to the availability of appropriations, establish
a program of drug testing of Federal offenders on
post-conviction rel ease. The program shall include such
standards and guidelines as the Director may determn ne
necessary to ensure the reliability and accuracy of the
drug testing progranms. In each judicial district the
chief probation officer shall arrange for the drug
testing of defendants on post-conviction rel ease pursuant
to a conviction for a felony or other offense described
in section 3563(a)(4).

18 U.S.C. § 3608 (2000).
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determ ning the nunber of drug tests. See Keene Corp. v. United

States, 508 U.S. 200, 208 (1993) ("'[Where Congress includes
particul ar | anguage in one section of a statute but omts it in
another . . . [,] it is generally presuned that Congress acts
intentionally and purposely in the disparate inclusion or
exclusion.'") (citation omtted).

Furthernore, the general statutory provisions in the
Sentenci ng Reform Act of 1984, P.L. 98-473,8 212(a)(2), 98 Stat.
2002 (codified at 18 U . S.C. 8 3603), relied on by the Snith Court
as evi dence that Congress gave probation officers the authority to
require drug tests, were superceded by the nore specific provision
in the 1994 Act that explicitly gave that power to courts.
According to the Smth Court, three provisions in the Sentencing
Ref orm Act grant probation officers authority to determne the
maxi nrum nunber of drug tests to be perforned:

Section 3603 . . . provides that probation
officers shall "keep inforned, to the degree
required by the conditions specified by the
sentencing court, as to the conduct and
condition of . . . a person on supervised
rel ease, who is under his supervision," 18
US CA 8 3603(2), "use all suitable nethods,
not inconsistent with the conditions specified
by the court, to aid . . . a person on
supervi sed rel ease who IS under hi s
supervision, and to bring about inprovenents
in his conduct and condition,” 18 U S. C A 8§
3603(3), and "keep infornmed concerning the
conduct, condition, and conpliance with any
condi tion of probation ... of each probationer
under his supervision.” 18 U.S.C. A 8 3603(7).
These provisions <clearly grant probation
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officers significant discretion in the neans
they use to acconplish a court's order

Smth, 45 F. Supp. 2d at 919. Notably, these responsibilities are
framed in general terns, and none of the cited provisions
explicitly reference drug testing. Mor eover, the specific drug
testing | anguage of 18 U. S.C. § 3583(d) post-dates the Sentencing

Ref orm Act by ten years. See Natural Res. Def. Council, Inc. v.

E.P.A , 824 F. 2d 1258, 1278 (1st G r. 1987) ("[T]he nost recent and
nore specific Congressional pronouncenment wll prevail over a
prior, nore generalized statute."). W reject the governnment's
invitation to use the general |anguage of the 1984 act as a
justification for ignoring Section 3583(d)'s plain, explicit text.

To be sure, there is sone force to the Snith Court's
concerns about the policy advantages of a supervi sed rel ease system
that allows probation officers to decide the extent of drug
testing. Legislative history does not reveal why Congress chose to
go in a different direction. But we cannot be faithful to the
Congressional choice if we allowany policy reservations to control
our reading of statutory | anguage. By its plain terms, Section
3583(d) requires courts to determ ne the maxi mnum nunber of drug
tests to be performed beyond the statutory mininmumof three, with
probation officers permtted to decide the nunber of tests to be

performed within the range established by the court.?®

13 W entertained the possibility in United States .
Merric, 166 F.3d 406, 409 (1st Cr. 1999) that a court could
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Since we conclude that the sentencing court's drug

satisfy its responsibility under a statutory provision stating
"[t]he length of tine over which scheduled [fine] paynents will be
made shall be set by the [sentencing] court,” 18 US. C 8§
3572(d)(2), by delegating that responsibility to a probation
officer, see id. ("conceivably, 'set' could include del egation").
However, we rejected that possibility because "it is the inherent
responsibility of the judge to determ ne matters of puni shnent and

this includes final authority over all paynent matters.” | d.
QG her courts reviewng simlar |anguage have held that Congress's
use of the word "set" precludes del egation. United States v.

Mdothlin, 249 F.3d 783, 785 (8th Cr. 2001) ("W interpret this
statenent to require the district court to set a detail ed paynent
schedule at sentencing."). W do not have to rule out the
possibility that in sone statutory settings phrases such as "set by
the court™ or "determ ned by the court” coul d include del egation to
concl ude here that the phrase "as determ ned by the court” does not
permt delegation. As noted, prior to the enactnent of Section
3583(d) as part of the Violent Crine Control and Law Enforcenent
Act of 1994, probation officers already had the authority to
establish the maxi mum nunber of drug tests to be perforned. | f
Congress wanted the courts to delegate that responsibility to
probation officers, there was no need for Section 3583(d).

There is an instructive precedent in Congress's enactnent in
1996 of the Mandatory Victins Restitution Act. In that act,
Congress anmended general pre-existing |anguage when it required
courts to "set" the restitution paynment schedul e. The El eventh
Circuit found that anmendnent to be significant on the del egation
i ssue:

In contrast, the predecessor statute to the MRA, the

Victinms and Wtness Protection Act of 1982, provi ded t hat

the court could "require that [the] defendant nmake

restitution ... within a specified period or in specified

install ments,"” but did not expressly state that the court

nmust set the terns of repaynent in the restitution order.

By contrast, the plain |anguage of the MRA expressly

precludes delegation of repaynent scheduling to the

probation office by providing that "the length of tine

over which schedul ed paynents will be made shall be set

by the court ...." 18 U S.C. 8§ 3572(d)(2). This new

| anguage has renoved any anbiguity that mght have

existed in the predecessor statute regarding the

perm ssibility of delegating authority to determ ne the

i nstal | ment schedul e.
United States v. Prouty, 303 F.3d 1249, 1254 n.3 (11th Cr. 2002).
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testing condition delegated its sentencing authority in violation
of a clear Congressional mandate, and that this disregard of the
Congressi onal nmandate was plain error, we nust vacate the drug
testing provisions in Mléndez's sentences and remand for re-
sent enci ng.
3. Disclosure of Financial Information

The sentencing court included a special conditioninits
witten orders that required Ml éndez to "provide the U S
Probation O ficer access to any financial information upon request
and produce evidence to the effect that annual income tax returns
have been duly filed within his place of residence as required by
| aw. " The court did not nmention that condition at the first
hearing, Appeal No. 01-2386, but it did nention it at the second.
Mel éndez clainms that the court erred substantively, since neither
conviction warranted the inclusion of this <condition, and
procedurally since it failed to include the condition in the ora
order in Appeal No. 01-2386. W will first eval uate whether the
sentenci ng court substantively abused its discretion by including
this condition.? An infirmty there would npot Ml éndez's
procedural claim
a. Substantive Concern

GQuideline 8§ 5D1.3(d) states as foll ows:

W& are review ng Mel éndez's substantive claimfor abuse of
di scretion because he did not have the opportunity to object to
this provision in Appeal No. 01-2386.
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The foll ow ng "special " condi tions of
supervised release are recommended in the
ci rcunst ances described and, in addition, may
ot herwi se be appropriate in particul ar cases:

3) Access to Financial Information

If the court inposes an order of restitution,
forfeiture, or notice to victins, or orders
the defendant to pay a fine--a condition
requiring the defendant to provide the
probation officer access to any requested
financial informtion.

U S S.G § 5D1.3(d)(3).

The court, after taking Ml éndez's financial condition
into account, did not include a fine as part of his sentence and
did not order himto pay restitution; therefore, he does not neet
the listed conditions. That does not nean, however, that the court
was not justified in inposing the disclosure requirenent. The
Qui delines allow such conditions when they are "appropriate in
particular cases.” 1d. "A sentencing judge has broad discretion
to inpose special conditions of release that are 'reasonably
rel at ed' to (1) the defendant's  offense, history and
characteristics; (2) the need for adequate deterrence; and (3) the
need to protect the public fromfurther crinmes of the defendant.”

United States v. Phaneuf 91 F.3d 255, 263 (1st Cir. 1996).

According to the stipulated statement of facts
acconpanyi ng the pl ea agreenent in Appeal No. 01-2386, Ml éndez was
responsi bl e for financing the purchase of twenty-five kil ograns of

cocaine at a cost of $300, 000. In Appeal No. 01-2397, the
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passenger he dropped off at the airport was found with $36,000 in
cash in a bag. Forcing Ml éndez to provide financial records to
t he probation of fi cer woul d assi st the of ficer in detecting whet her
he has returned to his crimnal ways. As we recently observed when
we upheld a simlar condition inposed under simlar circunstances:

The special condition allows the court,
t hrough the probation departnent, to nonitor
the appellant's earnings and identify any
potential disparity between his inconme and his
lifestyle. Relatedly, it serves to deter the
appel l ant from engaging in schenes simlar to
the crimes of conviction once he is rel eased
fromprison by forcing himto account for his
i ncone.

United States v. Mansur-Ranps, 348 F.3d 29, 33 (1st Cir. 2003).

G ven the circunstances of this case, we conclude that the district
court's inposition of this condition did not constitute an abuse of
di scretion.
b. Right to Be Present at Sentencing

Mel éndez al so clains that the court violated his right to
be present during sentencing by not including the special financial
di scl osure condition in the oral sentencing order for the first
sentence that the court inposed on August 21. Assuning arguendo
that the court's failure to include the disclosure conditioninits
oral sentencing order violated Mel éndez's right to be present at
sentenci ng, we conclude that this error was harni ess.

The court included the financial disclosure requirenent

inits oral sentencing order for Appeal No. 01-2397. Mel éndez had
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t he opportunity to either object or to provide additional argunments
at that tinme, but he failed to do so. Gven that failure, he would
not have objected if the court noted the sane requirenment at the
hearing for Appeal No. 01-2386, held imediately prior to the
second sentencing hearing. The court's error, therefore, was

har m ess. See Rushen v. Spain, 464 U S. 114, 119 n.2 (1983)

(noting that "right to be present” clains are subject to harnl ess
error anal ysis). Accordingly, we affirm the inclusion of the
speci al financial disclosure condition in Appeal No. 01-2386.

III.

For the foregoing reasons, we VACATE the supervised
rel ease conditions regarding drug treatnent and drug testing in
both appeals as well as the four year supervised release termin
Appeal No. 01-2397; we ORDER nodification of the judgnment in Appeal
No. 01-2397; we AFFIRM the remainder of the sentences; and we
REMAND for re-sentencing in both appeals consistent with this
opi ni on.

SO ORDERED.
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